IN THE UNI TED STATES DI STRI CT COURT
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JUAN FI GUEROA

MEMORANDUM

BUCKWALTER, J. February 5, 1998

Presently before the court is Defendant’s pro se notion
to correct his presentence report nunc pro tunc (Docket No. 479);
Def endant’s pro se notion to correct illegal sentence (Docket No.
480); the governnent’s conbi ned answer (Docket No. 484);

Def endant’ s objections to the governnent’s answer (Docket No.
490); and Defendant’s objections to Magistrate Judge M Faith
Angel |’ s (“Magistrate Angell”) report reconmendi ng deni al of
Defendant’s previously filed petition for habeas relief (Docket
Nos. 450, 455 and 489). Based on the follow ng, Defendant’s
nmotions are denied and Magi strate Angell’s recomendation is
approved and adopt ed.

In March 1993 Defendant, Juan Figueroa (“Figueroa”) was
found guilty of conspiracy to distribute heroin and was sentenced
to 175 nonths inprisonment and five years of supervised rel ease.
Presently, Figueroa attacks the propriety of his sentence through

three separate notions; a notion to correct illegal sentence; a



notion to correct his presentence report and a notion to vacate,
set aside or correct sentence pursuant to 28 U S.C. § 2255. The

merits of each are di scussed bel ow.

Motion to Correct Presentence Investigation Report.

Figueroa clains that his presentence investigation
report (“PSI”) contained several factual inaccuracies and that
reliance by this court on these inaccuracies resulted in
i mposition of an unjustly harsh sentence. Figueroa' s notion is
denied as it is untinmely. Rule 32 (b)(6)(B) of the Federal Rules
of Crimnal Procedure permits a defendant to file objections to
his PSI report within 14 days after recei pt of such report.

Fi gueroa received his presentence report in | ate Septenber of
1993, therefore his current attenpt to file objections is
extrenely late. Furthernore, the record reveals that this is

Fi gueroa’ s second challenge. |In Cctober 1993 Fi gueroa, through
his retained counsel, WIliam Rapp, filed objections to his PSI
report which were considered by this court prior to sentencing.
Finally, Figueroa' s request for nunc pro tunc status is not
redeem ng. Figueroa offers no explanation for his nore than four
year delay. Accordingly, Figueroa’s notion to correct his PSI

report is denied.?

1. In his objections to the governnment’s answer Figueroa al so argues that he
never received the Addendumto his PSI and therefore was not able to object to
the contents of such Addendum The Addendum i n question, however, contains
the preparing probation officer’s certification that the contents of the
(continued. ..)



1. Mtion To Correct Il1legal Sentence.

Figueroa clains that the length of his sentence is
illegal and requests relief pursuant to Rules 32 and 35 of the
Federal Rules of Crim nal Procedure.

The circunstances under which Rule 35 works to correct
a sentence are not present here. The appeals court has not
requested correction on remand, 35(a), the governnent has not
made a notion denonstrating changed circunstances, 35(b), and
there is no evidence that Figueroa' s sentence was a result of
arithnetic, technical or clear error, 35(c).

As to Rule 32 Figueroa sinply states “Sentence was
i nposed on erroneous facts presented to the court by the
Prosecutor and Probation Departnment and in violation of Rule 32
whi ch exposed Figueroa to a harsher punishnent in violation of
his Constitutional Rights.” Rule 32 provides, in part for a
sentenci ng hearing at which tinme defendants can present
objections to their PSI report to the court. Thus, through his
nmoti on Figueroa appears to be testing the adequacy of such a
proceeding in his case. Review of Figueroa s sentencing
transcript, however, denonstrates that all of Figueroa s PSI

objections were fully presented by his attorney and were given

1. (...continued)

Addendum wer e conmmuni cated to defendant’s counsel. Furthernore, it is
difficult to detect what significant objections Figueroa could possible make
to the two paragraph Addendum The Addendum sinply states that the probation
office maintains its initial recomendati on after review ng Figueroa s COctober
1993 obj ecti ons.



careful consideration by this court prior to sentencing.
Therefore, as neither Rule 35 nor Rule 32 apply to his clains

Fi gueroa’s notion to correct his sentence is denied.

[, Mbtion to Vacate, Set Aside of Correct Sentence
Pursuant to 28 U.S.C. § 2255.

In January 1995, Figueroa filed a pro se habeas
petition claimng that he was denied effective assistance of
counsel at trial, sentencing and on appeal.? On Novenber 16,

1995 Magi strate Angell appointed counsel to aid Figueroa in the
presentation of his habeas clains. An evidentiary hearing was
held on May 23, 1996. Based on Figueroa's notion, the
government’s response and the issues, argunents and evi dence
presented at Figueroa's evidentiary hearing, Mugistrate Angel
concl uded that Figueroa’ s clainms of ineffective assistance |acked
nerit and filed a proposed findings of fact and a report
recommendi ng that Figueroa s request for habeas relief be denied
(Docket No. 450). Presently, before the court are Figueroa' s
objections to Magistrate Angell’s reconmmendation. Figueroa filed
one set of objections on January 13, 1997 and through his court
appoi nted counsel filed a second set of supplenental objections

on Novenber 3, 1997.

2. Figueroa presents approximately eight different clainms of ineffectiveness
agai nst different attorneys who represented him at various stages of his
crimnal trial. A detailed explanation of these clains and a description of
Figueroa' s history of nmultiple representatives is provided in Magistrate
Angel |’ s Report and Recommendati on.
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As to the adequacy of his trial counsel, Joshua
Briskin, Figueroa essentially challenges Magistrate Angell’s
credibility determnations. Figueroa argues that transcripts
fromthe evidentiary hearing denonstrate Magistrate Angell’s
factual findings and | egal conclusions were ‘clearly erroneous’”
and therefore should not be sustained by this court.

Based on her observations of Briskin during the
evidentiary hearing, Magistrate Angell found Briskin's testinony
credi bl e and concl uded that his conduct during Figueroa' s trial
did not anount to ineffective assistance. A district court may
not reject a magistrates’ finding of fact, without an evidentiary

hearing, where the finding is based on the credibility of a

Wi tness testifying before the magistrate judge. Hll v. Beyer,

62 F.3d 474, 482 (3d Cr. 1995). Therefore, | defer to

Magi strate Angell’s determ nation that Briskin s testinony was
credible. Furthernore, based on ny independent review of the
relevant law, | also agree with Magi strate Angell’s | egal

concl usions regarding Briskin s performance. Though, not
stellar, Briskin's perfornmance was neither inadequate nor

prejudicial as required by Strickland. See Strickland v.

Washi ngton, 466 U.S. 668 (1984). He conducted investigations in

preparation for trial; discussed inportant matters with his
client such as whether or not Figueroa should testify on his own

behal f or enter into a plea bargain; considered and rejected the



possibility of calling alibi wtnesses and presented rel evant
defenses and jury instructions.

Next Figueroa attacks Briskin's appointnent. On
Novenber 9, 1992, Briskin was appointed to represent Figueroa.
Two days later Attorney Luis Oscar Beltre entered his appearance
on behalf of Figueroa. The governnent filed a notion asking for
Beltre’'s disqualification. |In January 1993 Beltre requested
w t hdrawal as counsel as he had been arrested on federal noney
| aundering charges in New York and further requested that this
court appoint new counsel for Figueroa. Beltre s request was
granted and Briskin was reappoi nted as Figueroa s counsel.

Fi gueroa argues that rather than reappointing Briskin he should
have been afforded an opportunity to retain counsel of his
choi ce.

The right to select and be represented by one’s
preferred attorney is conprehended by the Sixth Anmendnent,
however, the essential aimof the Arendnent is to guarantee an
effective advocate for each crimnal defendant rather than to
ensure that a defendant will inexorably be represented by the

| awyer whom he prefers. See Mirris v. Slappy, 461 U S 1, 13-14

(1983). Thus, while a defendant’s choice nmay not be arbitrarily
deni ed, a defendant’s right to choose his own counsel mnust be
bal anced against the fair and proper adm nistration of justice.

U.S. v. Rankin, 779 F.2d 956, 960 (3d G r. 1986). The Sixth




Amendnent right to choose one’s own counsel is circunscribed in

several inportant respects. Weat v. U S, 486 U S. 153, 160

(1988). A defendant may not insist on representation by an
attorney he cannot afford or who for other reasons declines to
represent the defendant. Id. The record reveals that Fi gueroa
did attenpt to obtain counsel of his choice, Lynne F. Stewart,
but, because such counsel refused to enter an appearance his
attenpts were in vain. Thus, under the circunstances, this
court’s reappointnent of Briskin did not violate Figueroa's

ri ghts under the Sixth Amendnent.

Finally, Figueroa challenges the adequacy of his
retai ned counsel during sentencing and appeal. | agree with
Magi strate Angell’s finding that in both phases Figueroa’'s
attorney, WIIliam Rapp, provided effective assistance. Review of
the sentencing transcripts reveals that Rapp rai sed several
rel evant argunents at sentencing -- specifically, he chall enged
the credibility of prosection w tnesses’ testinony concerning the
total amount of drugs involved in the conspiracy. Likew se
review of the appellate brief Rapp submtted on behal f of
Fi guer oa denonstrates that Rapp effectively raised and argued
four relevant issues on appeal. That his appeal was ultimtely
unsuccessful does not dimnish the adequacy of Rapp’s appellate
performance. Accordingly, | find that Figueroa s trial,

sentenci ng and appel |l ate counsel were effective, and therefore



adopt Magistrate Angell’s recomendati on that Figueroa s habeas
petition be deni ed.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON
: NO 95-0159
V.
: CRI M NAL NO
JUAN FI GUERCA : 92-540- 03
ORDER

AND NOW this 5th day of February, 1998:

(1) upon consideration of Defendant’s pro se notion to
correct his presentence report nunc pro tunc (Docket No. 479);
Defendant’s pro se notion to correct illegal sentence (Docket No.
480); the government’s conbi ned answer (Docket No. 484); and
Def endant’ s objections to the government’s answer (Docket No.
490); it is hereby ordered that Defendant’s notions are DEN ED
and

(2) upon consideration of Defendant’s objections to
Magi strate Judge Faith Angell’s report recommendi ng deni al of
Def endant’s previously filed petition for habeas relief (Docket
Nos. 455 and 489), it is hereby ordered that Magistrate Judge
Faith Angell’s report and recomendati on (Docket No. 450) is
APPROVED and ADOPTED. Accordingly, Defendant’s notion to vacate,
set aside or correct sentence pursuant to 28 U S.C. § 2255

(Docket No. 387) is DEN ED.



Because defendant has not nmade a substantial show ng of
t he denial of any constitutional right for the reasons set forth
in this menorandum no certificate of appealability will be

i ssued.

BY THE COURT:

RONALD L. BUCKWALTER, J.



